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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Sessions Case No. 83/2018 
(Arising out of G.R. Case No. 1013/2017) 

U/S 302 IPC 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, AJS, 
 
Committed by:-Mr. M.K.Saikia, CJM, Udalguri,  

 
 

Charge framed on:-5.7.2018 
 

State of Assam 
-Vs - 

Hiranya Kandha @ Hiren Kandha........Accused person. 
 

Date of Recording Evidence on –28.8.18, 24.9.18, 9.10.18, 8.2.19, 8.3.19, 

                                            3.4.19, 30.4.19, 28.5.19, 22.7.2019. 

Date of Hearing Argument on –02-01-2021 

Date of Delivering the Judgment on – 11-01-2021 

 

Appearance: 

Advocate for the State---------Mr. Arabinda Basumatary, Learned P.P. 

Advocate for the Accused-----Mr. Bhaskar Sarma, Learned. Advocate. 

JUDGMENT 
 

1.  The brief fact of the prosecution case is that on 30.8.2017 one Binoy 

Deka lodged an FIR in Panery PS alleging, inter-alia, that on the same day in 

the morning hours accused Niranya Kandha @ Hiranya Kandha assaulted  his 

mother Dhameswari Kandha on her neck with a dao on being infuriated 

regarding a domestic affairs. Hence the case.  

 

2.  Following the information, police registered a case vide Panery PS case 

No.68/2017 U/S 302 IPC and SI P.C. Deka has been entrusted to investigate 

the case.  

 

3. Accordingly, the I.O. visited the place of occurrence, recorded the 

statements of the witnesses U/S 161 Cr.P.C., seized one dao (Kalam Katari) 

length 1½ feet long with blood stain in presence of witnesses vide MR 
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No.29/2017, did inquest, drew sketch map (Ext.5) and sent the dead body for 

post-mortem examination. Confessional statement of accused was recorded 

before Magistrate U/S 164 Cr.P.C. and finally, on completion of investigation 

police laid the charge sheet against accused U/S 302 IPC with a view to stand 

trial. 

 

4. During the course of time, when accused entered his appearance in 

court learned Chief Judicial Magistrate, Udalguri after due compliance of 

Section 207 Cr.P.C. vide order dated 9.5.2018 committed the case record to 

the court of Sessions for trial. 

 

5. Receiving the case record on committal, my learned predecessor  

registered a case being Sessions case No.83/2018 and after having heard the 

learned counsels appearing for both sides and on perusal of materials available 

on record, vide order dated 5.7.2018 framed charge U/S 302 IPC. Particulars of 

the offence on being read over and explained accused pleaded not guilty and 

claimed trial.  

 

6. In the course of trial, prosecution examined as many as 16 (sixteen) 

witnesses and onclosure of the prosecution evidence, accused was examined 

U/S 313 Cr.P.C. Accused, however,  denied the prosecution evidence as false. 

He has taken the plea of innocence. But, on being asked, accused declined to 

adduce defence evidence. His plea is total denial of the prosecution case. 

 

7. Point for determination:- 

 

Whether on 30.8.2017in the morning hours at Line No.3 of village 

Bhootiachang under Panery PS accused caused death of Dharmeswari Kandha 

with a dao by intentionally causing her death and thereby committed offence 

punishable U/S 302 IPC as alleged? 
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 Discussion, Decision and reasons for such decision:- 

 

8. I have heard the vociferous arguments advanced by the learned 

lawyers appearing for both sides. 

 

9. The learned counsel for the State, Sri Arabinda Basumatary submitted 

that prosecution has examined as many as 16(sixteen) witnesses to 

substantiate the case. According to learned P.P., it is a clear cut case of murder 

of mother by son in broad day light in own house and accused in his 

confessional statement, recorded by Magistrate U/S 164 Cr.P.C., admitted the 

fact of killing his mother with a dao. The fact of killing his mother by accused 

has been fully corroborated by the prosecution witnesses, fortified by medical 

evidence as well as by the evidence of Investigating Officer. 

 

10.  The learned counsel appearing for the accused person, however, highly 

disputed the submission made by learned P.P. contending, inter-alia, that 

though prosecution examined huge number of witnesses to substantiate the 

case, but if one read the evidence of the prosecution witnesses carefully, it is 

found that there is no eye witness to the alleged occurrence. At the time of 

commission of the alleged offence none of the alleged witnesses were present. 

All the witnesses have stated that they either heard about the incident from 

others or reached the spot at a later stage. Moreover, the only evidence 

against the accused is his confessional statement recorded by Magistrate U/S 

164 Cr.P.C. but unfortunately, the confessionals statement of accused also 

cannot be used against him as the learned Magistrate after recording the 

statement of the accused did not take his signature in the sheets of 

confessional statements. Therefore, the confessional statement has no 

evidentiary value as it cannot be inferred that the confessional statement was, 

in fact; given by accused. Therefore, practically, there is no evidence at all 

against accused to sustain conviction U/S 302 IPC. As such, the learned 

counsel for the accused vociferously contended that it is a clear case for 

acquittal on the ground of benefit of doubt.  
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11. Based on the strenuous arguments advanced by the learned counsel 

appearing for both sides, this court is forced to examine the prosecution 

evidence thoroughly as well as all documents available on record.  

 

12. As rightly contended by the learned counsel for the accused that there 

is no eye witness to the occurrence but what catch the eye of this court 

prominently is the evidence of PW1 Binoy Deka, PW2 Nilamoni Deka, who are 

the brothers of deceased Dharmeswari Kandha bears great significance as their 

evidence created an breakable chain if we read their evidence in conjunction 

with the evidence of other prosecution witnesses. In their evidence they stated 

that deceased is their sister who was first married to one Dilip Chouhan and 

out of their union accused (who is their nephew) was born to them about 

18/19 years ago. However, her first husband deserted her following which she 

married with one Jiten Kandha about 14 years ago and lived with him as 

husband and wife with her lone child, the present accused. But, unfortunately, 

her second husband also died about 5 years back. So, their sister Dharmeswari 

Kandha lived with her son at Bhootiachang. But on the day of the incident both 

PW1 Binoy Deka and PW2 Nilamoni Deka were in their respective residences 

and having got the information that their sister was killed by her son, 

(accused) both of them rushed to the house of deceased and found the dead 

body of their sister lying on her bed with deep cut mark injury on her throat 

and blood was oozing out from there. Both PW 1 and PW2 also deposed that in 

the meantime, police from Panery PS also reached the house of deceased 

(their sister) and took her dead body to hospital. In the meantime, police 

conducted inquest and took the signature of PW1 in the inquest report. PW1 

also filed the FIR in Panery PS. Ext.1 is the FIR. Ext.1 (1) is his signature. The 

Inquest report Ext.2 also clearly reveals cut mark injuries with „dau‟ on the 

neck of deceased. 

 

13. In his cross-examination, PW1 stated that accused after commission of 

the offence surrendered in the Panery Police Station. 
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14. PW3, Dr. Arindom Bora is the medical officer who deposed that he 

performed post-mortem upon the dead body of Dharmeswari Kandha, 43 years 

female and on examination, he found the following:- 

EXTRANAL APPEARANCE:-   

Rigor mortis present. Wearing blue blouse and white Mekhela.  

CRANIUM AND SPINAL CANAL:-   

NAD 

THORAX:-  

Laryax and trachea- dislocation of neck right lateral part. Other organs are 

intact. 

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, esophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

INJURY:-   

There is cut mark on the right side of neck. 

More details description:-   

Deep cut mark present on the neck from right side of the neck. There is 

sign of profuse bleeding from the cut injury. 

 In his opinion the doctor stated that the death is due to shock and 

hemorrhage as a result of injury sustained and the injury sustained by the 

deceased was sufficient to cause death of a person in ordinary course of 

nature.The injury was ante-mortem in nature but he did not mention it in the 

post-mortem report. Ext.3 is the post-mortem report and Ext.3 (1) is his 

signature.  

 

15. PW4, Ashok Sarma though neighbour of deceased but came to know 

about the incident when police came and enquired about the incident. When 

police enquired with him about the residence of Dharmeswari Kandha he led 

police to the house of deceased and showed the dead body of deceased lying 

on her bed with cut mark injury on her throat. In his presence police also 

recovered one “Kalam Katari” (one long dagger like knife) and prepared a 

seizure list. Ext.4 is the seizure list. Ext.4 (1) is his signature. 
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16. In his cross-examination, he deposed that he put his signature in the 

seizure list in the house of the deceased. Accused was not present at the time 

of seizure but he saw blood stain in the long knife seized by police.  

 

17. PW5, Gola Munda, who is a Chowkidar of Bhootiachang tea garden 

came to know about the incident from Hitesh Borah of Bhutiachang TE who 

was talking over phone with police officer of Panery PS  and on being asked by 

Hitesh Borah, he went to the line quarter No. 332 of the Tea Estate. He saw 

the dead body of Dharmeswari lying on the bed with cut mark injuries on her 

neck. Then he came back immediately and informed the in-charge of the line 

about the death of Dharmeswari with cut mark injuries on her neck along with 

a blood stained „dao‟ lying by her side. When in-charge of the line came to 

know about the incident from him he informed the officer of the Panery PS and 

at about  8 AM he again went to the place of occurrence but by this time, 

police already arrived there and seized the blood stained „dao‟ in his presence. 

Ext.4 is the seizure list wherein Ext. 4(2) is his signature. Material Ext. 1 is 

the blood stained ‘dao’ which was seized by police vide seizure list Ext.4.  

 

18. PW6, Jeevan Induwar, PW7, Dadhiram Deka, PW8, Ramu Kurmi, PW9, 

Birsa Orang and PW10 Philip Tete, who are also tea garden labourer and 

neighbour of deceased, came to know about the incident from others and 

when they rushed to the house of deceased, all of them saw the dead body of 

Dharmeswari Kandha lying on the bed with blood and came to know that 

accused killed his mother by cutting her with a dao. PW6 Jeevan Induwar 

deposed that he also saw a blood stain dao and cut injury on the neck of 

deceased on the spot. Others have also seen the cut injury on the neck of 

deceased.  

 

19. PW11, Sanika Kheria is of vital importance as she in her evidence 

deposed that in the night the deceased visited her house and told her that she 

had a quarrel with her son (accused) and accused told her that he would cut 

her into pieces. So, deceased sought her help. But since it was night she was 

unable to offer any help but advised the deceased to return to her home. On 

the next day morning, as usual she went for work at Bhutiachang Tea Garden 
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but at around 8 AM she heard from other labourers that accused committed 

murder of his mother in his house and surrendered before police.  

 

20. In her cross-examination, she stated that her house is adjacent to the 

house of deceased. Since she was suffering from hearing problem she cannot 

say whether there was any hue and cry at the time of incident. She also stated 

that at the time of occurrence accused was staying with his mother but she 

does not know why accused caused the murder. 

 

21. PW12, Pradip Munda also deposed that heknows the accused and 

deceased well. The incident occurred about one year back. He deposed that on 

the previous night at about 7:30 PM accused came to hishouse and played 

LUDO with him and also took meal in his house. However, when he felt sleepy 

he asked the accused to go to his home at about 9 PM. accordingly, accused 

leftto his housewhich is adjacent to hishouse. On the next day morning, he 

heard “halla” in the house of accused at about 8:30 AM and saw a gathering of 

people. He also proceeded there and saw the dead body of mother of the 

accused lying facing upward on the bed with deep cut mark with blood oozing 

out there from. He also came to know that accused killed his mother and 

surrendered before police.  

 

22. From the analysis of evidence of the prosecution witnesses discussed 

above, it is crystal clear that the incident occurred at night on the fateful day 

where only accused and deceased resides. But, admittedly there is none who 

saw the ghastly incident of killing of deceased by accused. However there 

certain crucial circumstances narrated by prosecution witnesses namely, PW11, 

Sanika Kheria and PW12, Pradip Munda which shows that both of them are 

neighbours of accused and on the night of the incident deceased visited the 

house of Sanika Kheria and told her about the incident of quarrel with her son 

and her apprehension that her son threatened to cut her into pieces and 

sought her help but she advised her to go back as it was night so she could not 

offer any assistance.  
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23. On the other hand, PW12 Pradip Munda also deposed that on the 

previous night around 7.30 p.m. accused visited his house, played LUDO with 

him, took meal in his house and when he felt sleepy he asked the accused to 

go home. On the next day morning at around 8 a.m. they heard from others 

that accused committed murder of his mother and when Pradip Munda visited 

the house of accused saw the dead body of the mother of accused lying on the 

bed with deep cut mark on her neck and blood oozing out from there. 

Therefore, he circumstances described by PW11 and PW12 has a very close 

nexus with the incident of murder as PW11 told about the quarrel of deceased 

with her son and express her apprehension that accused threatened to kill her 

and on the next day morning dead body of deceased was found with cut injury 

on her neck lying on the bed which shows that the crime was committed by 

none other than accused within a short time gap.  

 

24. On perusal of the evidence of PW3, Dr. Arindom Bora also proves the 

fact that death of deceased was due to shock and hemorrhage as a result of 

injury sustain which is sufficient to cause death of a person in the ordinary 

course of nature and on examination of the dead body, he found a deep cut 

mark on the right side of the neck caused from the right side of the neck with 

profuse bleeding from cut injury.  

 

25. Therefore, the evidence of doctor, P W 3 fully corroborated the 

evidence of other prosecution witnesses namely PW1 to PW12 that death of 

deceased was caused as a result of cut injury caused by a dao. The Inquest 

report Ext.2 also clearly reveals cut mark injuries with „dau‟ on the neck of 

deceased.From the evidence of PW4, Ashok Sarma, PW5, Gola Munda, PW6, 

Jeevan Induwar shows that police seized one Kalam Katari (one long dagger 

like knife) on the spot in presence of them with blood stain vide Ext.4 and 

Ext.4(1) is the signature of Ashok Sarma. Ext.4 (2) is the signature of Gola 

Munda. The dao was seized vide Mat. Ext.1. 

 

26. PW13, Prabin Chandra Deka, the Investigating  Officer deposed that on 

30-08-17 while he was serving at Panery PS at 6.30 a.m. accused Hiranya 

Kandha of village Bhutiachang TE line No. 13 PS Panery surrendered before the 



9 

 

Panery PS informing that he killed his mother Dharmeswari Kandha at his 

residence by cutting her neck with a „Dao‟. He also told in the police station 

that the „Dao‟ was lying in the bed beside the dead body. On the basis of this 

information the Officer-In-Charge Panery PS Sohrab Ali entered the information 

in the General Diary being GDE No. 603 dated 30.8.2017 and entrusted him to 

investigate the case.  

 

27. Since accused had surrendered in the police station, he was taken into 

custody and recorded his statement and thereafter proceeded to the place of 

incident with the accused, recorded evidence of witness U/S 161 Cr.P.C, drew 

sketch map (Ext.5),seized one blood stained „Dao‟(Material Ext.1) lying in the 

side of the dead body in presence of witnesses. Inquest was held (Ext.2). Dead 

body was brought to Panery Police Station, Post-Mortem (Ext.3) was done and 

in the same day at about 5 PM formal FIR (Ext.1) was lodged by Binoy Deka, 

brother of the deceased. On the basis of the FIR, the OC Panery PS  registered 

a case being Panery PS case No. 68/17 U/S 302 IPC and investigated the case. 

He also stated that the confessional statement of the accused u/s 164 Cr.P.C 

was recorded before Magistrate in court. Thereafter, he collected the post 

mortem report. But, since he was in the verge of superannuation in the midst 

of the investigation, he handed over the case diary to O/C Panery PS. During 

investigation he prepared sketch Map and (Ext. 5) is the sketch map wherein 

Ext. 5(1) is his signature. Ext. 4 is the seizure list wherein Ext. 4(4) is his 

signature.  

 

28. In his cross-examination, he stated that he visited the place of 

occurrence on the basis of the GD entry recorded by the O/C Panery PS but he 

did not send the blood stained Dao for examination by serologist at FSL. He did 

not seize the blood stained clothes of the deceased. Accused was arrested on 

30.8.2017 and accused was sent for recording the confessional statement on 

31.8.2017 at 11 AM. He denied that accused did not surrender in the police 

station after committing murder and he did not send the accused to court for 

recording his confessional statements u/s 164 Cr.PC. 
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29. PW16, Sohrab Ali simply deposed that on 20.3.2018 while he was 

posted as O/C, Panery PS he received the case diary of Panery PS case 

No.68/2017 U/S 302 IPC and having gone into the same having found the 

investigation complete in all respect he laid the charge-sheet against accused 

U/S 302 IPC vide Ext.7. Ext.7 (1) is his signature. The fact that the I O did not 

send the blood stained Dao for examination by serologist at FSL and it is one 

of the lapse of investigation but this alone cannot weaken the prosecution 

case, if the same is otherwise found credible and trustworthy. So let me 

explore all other aspect of the case for coming to a final conclusion. 

 

30. From the evidence of I.O. (PW13) Prabin Chandra Deka, it is crystal 

clear that immediately after commission of the offence of murder, accused 

surrendered in the police station saying that he came to police station after 

killing his mother. The evidence of PW13 has a close nexus with the evidence 

of other prosecution witnesses as discussed above, as the I.O., immediately 

after the accused surrendered in the Police station and after making GDE by 

the Officer-In-Charge of the Police station proceeded to the place of 

occurrence with accused and recovered a blood stained dao by the side of the 

dead body of the deceased as told by accused. The seizure witnesses PW4 

Ashok Sarma, PW5 Gola Munda and PW6 Jeevan Indowar also corroborated 

the fact of seizure of the blood strained dao by police from the spot lying by 

the side of the dead body which is an undisputed fact. The evidence of I.O. 

has also found corroboration with the evidence of PW3 Dr. Arindom Bora who 

also found deep cut injury on the neck of deceased with profuse bleeding from 

the cut injury.  

 

31. The logical conclusion that can be drawn from the evidence of the 

aforesaid witnesses is that the cut injury on the neck of deceased was caused 

by none other than accused with the „Kalam Katari‟ (dao) recovered by police 

on the spot besides the dead body. The fact of accused killing his mother has 

also been corroborated by the circumstances narrated by PW11 who in no 

uncertain terms deposed that on the previous night deceased visited her house 

and told her that she had a quarrel with her son who threatened to cut her into 

pieces and sought her help but she advised her to go back being unable to 
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offer any help since it was night. But unfortunately, in the intervening day 

deceased was killed by accused by cutting on her neck by a dao in her own 

residence. It is pertinent to note here that from the evidence of PW11 & PW12 

it is crystal clear that there were none except accused and deceased in the 

house on the fateful night. Therefore, commission of the crime by a second 

person other than accused is clearly ruled out.  

 

32. In this context taking note of the conduct of accused post crime,beg to 

refer to a decision of our Hon‟ble High Court reported in 1996(2) GLT 258 

Subodh Deb Barma, appellant vs State of Tripura, which is found relevant in 

the context of the present case. In the aforesaid judgment in para 19 our 

Hon‟ble High Court held as under-  

(19) No doubt, that the conduct of the accused is relevant under section 8 of the 

Evidence act, 1872, a criminal trial of course is not an enquiry into the conduct 

of the accused for any purpose other than to determine whether he is guilty of 

the offence charged. The fact that he was the first to inform the police, is not 

necessarily an indication of his innocence. The falsity of the information about 

Manimala having committed suicide by hanging, has already been discussed 

above. This lodging of false information was clearly intended to mislead the 

investigating authority at the initial most stage. If the accused joined the search 

party and remained present, till arrival of the police, his action is explainable 

as there was no investigation into the offence of murder, it was merely an 

enquiry into the unnatural death of Manimala as reported by him. The truth, 

was revealed at a later stage when the post mortem examination report ruled 

out the theory of suicide as propounded by the accused. The lodging of the false 

information of suicide by Manimala, coupled with the spreading of the word 

that she was missing, since evening is yet another important circumstance 

against the accused. It is admissible in evidence under Section 8 of the Evidence 

Act as part of res-gestae evidence (see Basanti-Vs-State of H. P., AIR 1987 SC 

1572).  

33. In the present case, as clearly deposed by PW13, Prabin Ch. Deka, the 

I.O., the accused after commission of the offence of murder of his mother 

voluntarily came to the police station and surrendered before police saying that 

he killed his mother with a dao and he left the dao beside the dead body in the 

bed. This is a vital post crime conduct of the accused which is admissible U/S 8 

of Indian Evidence Act as part of res-gestae evidence, not as extrajudicial 

confession.  
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34. The evidence of I.O. cannot be thrown out as unworthy of credit on the 

ground of being a police officer only. He is not supposed of tell a lie against the 

accused as he has nothing grind against the accused. More so, when the 

circumstances narrated by him have been found to have a close nexus with the 

evidence of other prosecution witnesses in material particulars creating a 

strong chain.  

 

35. The argument of the learned counsel appearing for the accused that 

case being based on circumstantial evidence and the chain of circumstance of 

the case notbeing conclusively proved it cannot be accepted and relied on in 

view of the evidence as discussed above.  

36. In the case of our Hon‟ble High Court reported in 1996(2) GLT 258 our 

Hon‟ble High Court upheld the conviction of accused appellant based on 

circumstantial evidence wherein our Hon‟ble High Court placed reliance in the 

judgment of Jaharlal Das -Vs- State of Orissa, AIR 1991 SC 1388 and in Sharad 

Birdichand Sarda -Vs- State of Maharashtra, AIR 1984 SC 1622 which is noted 

below- 

(9) Before proceeding further to deal with these circumstances it would not be 

out of place, to recall to our minds the law relating to circumstantial evidence. 

The Supreme Court in Jaharlal Das -Vs- State of orissa, AIR 1991 SC 1388, has 

laid down the following three conditions which must be satisfied in order to 

sustain conviction: 

" (i) the circumstances from which an inference of guilt is sought to be drawn, 

must be cogently and firmly established (ii) those circumstances should be of a 

definite tendency unerringly pointing towards the guilt of the accused (iii) the 

circumstances, taken cumulatively, should form a chain so complete that there 

is no escape from the conclusion that within all human probability the crime 

was committed by the accused and none else, and it should also be incapable of 

explanation on any other hypothesis than that of the guilt of the accused. " 

( 10 ) On a close analysis of its earlier decisions the Supreme Court called out 

the following principles very aptly described as 'panchsheel' of circumstantial 

evidence, in SharadBirdichandSarda -Vs- State of maharashtra, AIR 1984 SC 

1622 : 
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" (1) the circumstances from which the conclusion of guilt is to be drawn should 

be fully established. The circumstances concerned 'must or should 'and not 'may 

be' established. (2) the facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say, they should not be 

explainable on any other hypothesis except that the accused is guilty. (3) the 

circumstances should be of a conclusive nature and tendency. (4) they should 

exclude every possible hypothesis except the one to be proved, and. (5) there 

must be a chain of evidence so complete as not to leave any reasonable ground 

for the conclusion consistent with the innocence of the accused and must show 

that in all human probability the act must have been done by the accused. " 

37. Coming back to the fact of the present case, on careful reading of all 

the prosecution witnesses this court found the following vital circumstances:-  

(i) That PW11 stated that on the previous night of the incident 

deceased visited her house and told her that she had quarrel with her 

son who threatened her to cut into pieces and she sought help from her 

but she advised her to go back home since it was night.  

(ii) PW12, Pradip Munda deposed that on the previous night at 

around 7.30 a.m. accused visited his house, played LUDO with him and 

took meal with him and when he felt sleepy he asked the accused to go 

home at about 9 p.m. But in the next day morning at around 8.30 a.m. 

he heard halla in the house of accused and having gone there saw the 

dead body of mother of accused lying on the bed with deep cut mark 

injury on her neck and blood oozing out there from.  

(iii) The seizure witness PW4, Ashok Sarma, PW5, Gola Munda 

and PW6, Jeevan Indowar also deposed that the I.O. Prabin Ch. Deka 

recovered a blood stain dao in the side of the dead body in their 

presence and prepared seizure list vide Ext.4 . I O also seized the dao 

vide Mat. Ext.1.  

(iv) PW1, PW2, PW3, PW4, PW5 and PW6 also deposed that 

after hearing about the incident when they reached the spot they also 

saw the dead body of deceased lying on the bed with cut injury on her 

neck. 

(v) PW3, Dr. Arindom Bora also deposed that when he did the 

post-mortem of the dead body of Dharmeswari Kandha he found deep 

cut mark injury on the neck from the right side of the neck with profuse 

bleeding from the cut injury. 
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(vi) PW13, the I.O. deposed that on 30.8.2017 while he was 

serving at Panery PS at 6.30 a.m. accused Hiranya Kandha of village 

Bhutiachang TE line No. 13 PS Panery surrendered before Panery PS 

informing that he had murdered his mother Dharmeswari Kandha at his 

residence by cutting her neck by means of   a „Dao‟ and based on his 

information after making GDE the I.O. visited the place of occurrence 

along with accused and recovered the dao on the side of the dead body 

in presence of witnesses.  

 

(38)  All the circumstances narrated above creates a complete and 

unbreakable chain of circumstances leaving no reasonable ground for 

conclusion consistent of the innocence of the accused, but it leads to the only 

conclusion that in all human probability the act of murder of Dharmeswari 

Kandha was done by none other than accused person.  

 

39. So far as confessional statement of the accused is concerned, the 

learned defence counsel, as already discussed above, contended that it was 

not at all reliable as there was no signature of accused in the confessional 

statements recorded by magistrate u/s 164 Crpc. 

 

40. Having given my anxious consideration to the submission so made by 

the learned counsel appearing for the accused person, this court is in 

agreement with the learned counsel that confessional statement of accused 

recorded by Magistrate U/S 164 Cr.P.C. (Ext.6) does not bear the signature of 

accused. In his evidence PW15 Dr. Ankur Bhuyan, the learned Magistrate who 

recorded the confessional statement of accused deposed that on 01.09.2017 

while he was serving as Additional Chief Judicial Magistrate, Udalguri accused 

Hiranya Kandha was produced before himfor recording his confessional 

statement and accordingly he explained  to accused that he was not bound to 

make confession and that if he does so, it may be used as evidence against 

him and thereafter he was kept under judicial custody till 4.9.2017 for 

reflection.  
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41. Accordingly, on 4.9.2017accused Hiranya Kandha was again produced 

before him and he again explained to accused that he was not bound to make 

confession and that if he does so it may be used as evidence against him but 

in spite of warning, accused expressed his willingness to make the confession. 

Accordingly, accused was placed under the supervision of Dinesh Dutta, Bench 

Assistant,but when accused again expressed his desire to make the confession 

voluntarily he recorded the statement of accused. Thereafter, same was read 

over and explained to accused again to the effect that the confession contains 

a full and true account of the statement made by him (accused Hiranya 

Kandha). Ext.6 is the confessional statement. Ext.6 (1), 6(2) and 6(3) are the 

signatures of Magistrate identified by him. 

 

42. In his cross-examination, the Magistrate clearly stated that accused was 

first produced before him for recording his confessional statement on 1.9.2017. 

So, he after giving necessary warnings sent the accused to judicial custody till 

4.9.2017 and on 04.9.17, after giving time for reflection he recorded the 

statement of accused. It seems that magistrate followed the due process of 

recording confessional statements. The Magistrate, however, admitted the fact 

that the signature of accused was left to be taken in the sheets of confessional 

statement recorded by him (vide Ext.6).  

 

43. On perusal of the Order sheet of the G. R.case record it transpires that 

on 1.9.17, accused Hiranya Kandha was produced before the Magistrate for 

recording his confessional statement and Magistrate after giving necessary 

warning sent the accused to judicial custody for reflection till 4.9.17, and on 

4.9.17 when accused was produced before the Magistrate he was again 

warned as to whether accused will make the confession or not and having 

received positive response, confessional statement of  accused was recorded 

by him under Section 164 Cr.P.C. after giving proper time for reflection by 

placing the accused under the custody of his Bench Asstt. till 4.30 pm. 

 

44. On perusal of the confessional statement of accused recorded by 

Magistrate under Section 164 Cr.P.C. (Ext.6), it appears that accused vividly 

and in no unclear word stated that Dharmeswari Deka (Kandha) is his mother 
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but she had illicit relation with other person for which he left the house. But on 

Tuesday when he came to house he saw his mother in compromising position 

with other male but the said person fled away, for which, he had a quarrel with 

his mother. Then he hit his mother on her neck with a Dao, as a result of 

which she died. So, he feel repented and confess his guilt.  

 

45. Since, the accused in no uncertain words confesses killing of his mother 

with a Dao though he had a different story to tell but the fact remain that 

merely because the confessional statement does not bear the signature of 

accused, for that ground alone, it cannot be thrown out as the fact of 

recording confessional statements by Magistrate is writ large from the G.R. 

case record as well as in the deposition of the Magistrate in court leaving no 

scope for doubting the authenticity of the statements recorded by magistrate 

as has been created by the learned counsel appearing for the accused. Case 

record vividly shows that after giving required time for reflection as provided 

by law, after four days magistrate recorded the confessional statement of 

accused after ascertaining the voluntariness and wiliness of accused for making 

the confessional statement.  

 

46. There was even no suggestion by defence to Magistrate in his cross-

examination of the Magistrate that he did not record the confessional 

statement of accused on 4.9.17. True it is that there was an incorrigible mess 

on the part of the Magistrate to take signature of accused in the sheet of 

confessional statement but from his evidence and order sheet of the G R case 

record undoubtedly proves the fact that confessional statement of accused 

was, in fact; recorded by Magistrate (PW15).  

 

47. This Court cannot distrust the evidence of a Magistrate who is a 

responsible person as unworthy of credit as his deposition has been fortified by 

the order sheet of the G R case record. So, for the mere fault of not taking the 

signature of accused in the sheet of the confessional statement, the 

confessional statement cannot be thrown out altogether as inadmissible as it 

corroborates the evidence of PW13, the I/O in material particulars. After all, 

Magistrate is a human being and err is human. Therefore, unless prejudice is 
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shown to have been caused to accused, the evidence of magistrate regarding 

the fact of recording confessional statement by him u/s 164 Cr.P.C cannot be 

thrown out as unworthy of credit.  

 

48. In view of the discussion made above, the only conclusion reached by 

this Court is that the prosecution has been able to establish the case against 

accused beyond all reasonable doubt for the commission of the offence of 

murder under Section 302 IPC and accordingly, accused is found guilty under 

Section 302 IPC. 

 

49. Since there is no arguments advanced by the learned defence counsel 

that it is a case to be converted to Section 304 Part-II of IPC and even 

otherwise also this Court after considering the entire nature and backdrop of 

the case, as discussed above, come to unerring conclusion that accused killed 

his mother with cold blooded planning knowing it fully well that the act by 

which death is caused is done with intention of causing death or intention of 

causing bodily injury as the accused knows to be likely to cause death and with 

the intention that the bodily injury intended to be inflicted by him is sufficient 

in the ordinary course of nature to cause death and accused knows it well that 

he is causing injury to his mother with a sharp cutting Dao on her neck which 

is so imminently dangerous that it must in all probability caused the death and 

commit such act without any excuse for causing the risk of causing death.  

 

50. Viewed the case, from all angle, this Court is of the considered view 

that it is not case to be converted to 304 part II IPC. Accused deserves to be 

punished u/s 302 IPC as he killed his own mother in the own house 

irrespective of his allegation of having extra-marital relation of his mother with 

another person which fact has not been proved either. But even if it is 

assumed to be true it does not permit him to take the life of his mother the 

way to killed her.  

 

51. I have considered the Probation of Offenders Act. Accused in the 

present case is age about 24 years and he is a full grown man, knows well of 

the consequences of his act. Since, he killed his own mother, this Court do not 
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consider it a fit case to invoke the provision of the Probation of Offenders Act 

in respect of accused person. 

 

 

SENTENCE HEARING 

 

52. I have heard the accused on the point of sentence as provided u/s 

235(2) Cr.P.C. It is submitted that accused is young and entire life is before 

him. If he is awarded harsh punishment his entire life will spoil. So, accused 

pleaded clemency of the Court.  

53. Having taken into consideration the nature and gravity of the crime 

and chilling effect of the such crime in the society irrespective of the fact 

that accused is young and his entire future is before him, this Court, 

however, is the view that if accused is given lesser punishment it left a 

wrong impression to society as the crime he committed was admittedly 

heinous and reprehensible one.  

54. Therefore, considering all the pros and cons, this Court is of the 

considered view that awarding rigorous imprisonment for life and fine of Rs. 

5,000/-(Five thousand) will serve the ends of justice. In default of payment 

of fine accused shall be liable to undergo 3(three) months simple 

imprisonment.   

55. The period of detention, if any, already undergone by accused during 

the course of investigation, enquiry or trial shall be set off against the term of 

imprisonment as provided u/s 428 Cr.P.C. 

 

56. Let a copy of the judgment be furnished to accused person free of cost 

as provided in section 363 Cr.P.C. 

 

57. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Udalguri as provided in section 365 Cr.P.C. 
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58. The seized material, if any, be disposed of in accordance with law. 

 

59. Let the case record be consigned to record room. 

 

60. Judgment is signed sealed and delivered on this 11thday of January, 

2021. 

 

Dictated and corrected by me  

 

(Chatra Bhukhan Gogoi)    (Chatra Bhukhan Gogoi) 
    Sessions Judge,           Sessions Judge, 

Udalguri.               Udalguri. 
 

 

APPENDIX: 

A) Prosecution witnesses: 

i) PW1   BinoyDeka. 

ii) PW2  NilamoniDeka. 

iii) PW3 Dr. Arindom Bora. 

iv) PW4 Ashok Sarma. 

v) PW5  Gola Munda 

vi) PW6 Jeevan Indowar 

vii) PW7 Dadhiram Deka 

viii) PW8 Ramu Kurmi 

ix) PW9 Birsa Orang 

x) PW10 Philip Tete 

xi) PW11 Sanika Kheria 

xii) PW12 Pradip Muna 

xiii) PW13 Prabin Ch. Deka 

xiv) PW14 Sujit Kheria 

xv) PW15 Dr. AnkurBhuyan 

xvi) PW16 Sahrab Ali 

 

B) Defence witness: Nil. 
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C) Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  Inquest report 

iii) Ext.3 Post-mortem report 

iv)Ext.4 Seizure list. 

v) Ext-5 Sketch map 

vi)Ext-6  Confessional statement of accused U/S 164 Cr.P.C. 

vii)Ext-7 Charge-sheet. 

 

 

Dictated and corrected by 
me. 

 
 
 

 Sessions Judge, 
Udalguri. 
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